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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
ADVERSE POSSESSION
POSSESSION.  The disputed land in this case was a
50 foot strip of abandoned roadway, 30 feet of which was
dedicated on the plaintiffs' title and 20 feet of which was
dedicated on the defendant's title.  The plaintiffs claimed
possession of the defendant's 20 feet by reason of mowing
and clearing brush, use of the area to stack and clean lumber
and use as a driveway.  The defendant argued that the
plaintiffs did not have adverse possession because the
plaintiffs did not block use of the roadway as access to the
defendant's farm, the lumber was stacked only while the
plaintiffs built a house and the mowing did not commence
until the house was built.  The court upheld judgment for
the defendant that the plaintiffs had not shown acquisition of
the defendant's portion by adverse possession.  Langston
v. Williams, 829 S.W.2d 736 (Mo. Ct. App.
1991) .
BANKRUPTCY
  GENERAL  
ESTATE PROPERTY.  At the time of the filing of
an involuntary Chapter 7 case against the debtor, the debtor
had a right to an undistributed portion of a decedent's estate,
which was distributed one year after the bankruptcy filing.
The court held that the bequest was included in the
bankruptcy estate.  In re Lonstein, 950 F.2d 77 (1s t
Cir. 1991).
During the farm debtor's Chapter 13 case, the debtor
became entitled to an inheritance.  The debtor then converted
the case to Chapter 7 and the trustee sought recovery of the
inheritance as estate property.  The debtor argued that The
Chapter 7 conversion prevented the inheritance from
becoming estate property because the debtor was not entitled
to it until after 180 days after the Chapter 13 filing and the
Chapter 7 conversion changed the whole case to Chapter 7
relating back to the Chapter 13 filing.  The court held that
once the inheritance became estate property under the
Chapter 13 filing, the conversion did not change the status
of the property.  In re  Lybrook, 951 F.2d 136 (7th
Cir. 1991), aff'g unrep. D. Ct. dec., aff'g 1 0 7
B.R. 611 (Bankr. N.D. Ind. 1989).
EXEMPTIONS.
HOMESTEAD.  The debtor, a non-immigrant alien
without a permanent visa, could not claim a homestead
exemption under Florida law because the debtor could not
legally reside in the United States.  In re  Boone, 1 3 4
B.R. 979 (Bankr. M.D. Fla. 1991).
IRA'S.  The debtor claimed an exemption, under N.Y.
C.P. L.R. § 5205(c)(1), for the debtor's interest in an IRA
funded by a rollover of a distribution from an ERISA
qualified pension fund.  The court held that the exemption
was not pre-empted by ERISA and allowed the exemption.
In re  Mann, 134 B.R. 710 (Bankr. E.D. N . Y .
1991) .
RETIREMENT PLANS.  The Tenth Circuit has joined
the Third, Fourth and Sixth Circuits in holding that an
ERISA qualified pension or profit sharing plan is excluded
from the bankruptcy estate under Section 541(c)(2) as
applicable nonbankruptcy law.  In re  Harline, 9 5 0
F.2d 669 (10th Cir. 1991).
The debtor claimed an interest in a profit sharing plan
and ESOP as exempt.  The debtor had terminated
employment prior to retirement age and was able to require a
lump sum distribution from the profit sharing plan but not
from the ESOP which had restrictions until the debtor
reached retirement age.  The court held that the profit
sharing plan was estate property and that the plan was not
exempt because it was not needed for the support of the
debtor.  The Court also held that the ESOP was not estate
property because the plan qualified as a spendthrift trust
under state law.  In re Comp, 134 B.R. 544 (Bankr.
M.D. Pa. 1991).
The debtor claimed a federal exemption under Section
522(d)(10)(E) for a deferred compensation plan established
by a former employer, the State of Michigan.  As of the
filing of the case, the debtor had terminated employment and
was entitled to full distribution of the plan funds; however,
prior to termination, the debtor had limited access to the
funds until retirement or disability.  The court held that the
debtor's termination of employment did not change the
nature of the plan; therefore, the debtor's interest in the plan
was eligible for the exemption if the funds were reasonably
necessary for the support of the debtor.  In re  Rector,
134 B.R. 611 (Bankr. W.D. Mich. 1991).
TAX CREDIT.  The debtor had a federal earned income
tax credit in the taxable year prior to filing for bankruptcy
and claimed the credit as an exempt public assistance benefit
under Iowa Code § 627.6(8)(a).  The court held that the
earned income tax credit was eligible for the exemption.  In
re  Davis, 92-1 U.S. Tax Cas. (CCH) ¶ 5 0 , 0 9 6
(Bankr. S.D. Iowa 1991).
WAGES.  The debtor sought to exempt $1,000 in
accrued wages and tax refunds plus 75 percent of wages and
tax refunds above that amount.  The court held that the wage
exemption of Iowa Code § 627.6(9)(c) limited the
exemption to $1,000 because the inclusion of the remaining
amount in the bankruptcy estate was not a garnishment
subject to the 25 percent limitation on garnishment of
wages in Iowa Code §§ 642.21 and 537.5105.  In re
Davis, 92-1 U.S. Tax Cas. (CCH) ¶ 5 0 , 0 9 6
(Bankr. S.D. Iowa 1991).
POST-PETITION PROPERTY.  The debtor leased
farm land from a third party under a lease which granted the
debtor a right of first refusal to purchase the property. After
the debtor filed for bankruptcy, the debtor and landlord
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reached an agreement under which the debtor was paid
$25,000 for the right of first refusal.  A creditor held a pre-
petition security interest in the debtor's property, including
after-acquired property and the proceeds of collateral.  The
debtor argued that the $25,000 was post-petition property
not subject to the pre-petition security interest.  The court
held that the debtor's rights in the $25,000 arose post-
petition and were not the proceeds of the debtor's pre-
petition interest in real property which was collateral for the
creditor's security interest; therefore, the creditor's security
interest did not reach the $25,000.  In re  Muzzey, 1 3 4
B.R. 800 (Bankr. D. Vt. 1991).
  FEDERAL TAXATION  
AUTOMATIC STAY.  The IRS had filed a lien for
taxes against the debtor in 1988 and had filed a claim for the
taxes when the debtors filed for bankruptcy in 1989.  Four
months after the filing, the debtors became entitled to an
inheritance and the IRS sought to attach the lien to the
money.  The court held that the automatic stay prevented the
attachment of the pre-petition lien to the post-petition
acquired inheritance.  In re  Fuller, 134 B.R. 9 4 5
(Bankr. 9th Cir. 1992).
AVOIDABLE LIENS.  The Chapter 13 debtors
sought to avoid a federal tax lien under Section 545(2) but
the court held that the avoidance power of Section 545(2)
was available only to the trustee.  In re  Coan, 1 3 4
B.R. 670 (Bankr. M.D. Fla. 1991).
DISCHARGE.  The debtor did not file income tax
returns for 1981, 1982 and 1983 but after the IRS made
assessments for taxes, interest and penalties for those years,
in 1986, the debtor filed amended returns claiming no tax
liability.  The court held that the debtor's tax liability for
those years was not dischargeable because the debtor did not
file a return for those years.  Matter of Arenson, 1 3 4
B.R. 934 (Bankr. D. Neb. 1991).
ESTATE PROPERTY.  A credit card company held
funds due to the debtor which were subject to reduction from
chargebacks by customers of the debtor.  The IRS filed a tax
lien and a notice of levy against the credit card company as
to the account receivable prior to the debtor's filing for
bankruptcy.  The court held that the account receivable was
estate property.  In re  Challenge Air Inter., Inc. v .
U.S., 92-1 U.S. Tax Cas. (CCH) ¶ 50,090 (11th
Cir. 1992).
The debtor had a federal earned income tax credit for the
taxable year prior to filing for bankruptcy and argued that
the credit was not bankruptcy estate property because the
credit was a welfare benefit necessary for the debtor's "fresh
start."  The court held that under Section 541, the earned
income tax credit was estate property.  In re Davis, 92 -1
U.S. Tax Cas. (CCH) ¶ 50,096 (Bankr. S . D .
Iowa 1991).
SETOFF .  The debtors filed their Chapter 7 case in
April 1990, and the debtors were granted a discharge,
including 1984 taxes, in August 1990.  In September 1990,
the IRS applied the debtor's 1989 tax refund against the
1984 tax liability.  The court upheld the setoff because the
refund accrued on December 31, 1989, pre-petition, thus
enabling the IRS to make the setoff at that time and the
setoff right was not affected by the discharge or exemption
of the 1989 refund.  In re  Runnels, 134 B.R. 5 6 2
(Bankr. E.D. Tex. 1991).
STATUTE OF LIMITATIONS.  A notice of
deficiency was not barred by the statute of limitations on the
debtor's personal income tax return where the limitations
period had been extended by one year, under I.R.C. §
6229(f), due to the debtor's filing for bankruptcy.  Harvey
v. Comm'r, T.C. Memo. 1992-67.
CONTRACTS
RESCISSION / REHIBITION. The plaintiff
purchased a thorough bred race horse from the defendant for
the purpose of breeding.  The defendant disclosed that the
horse had never been bred and the plaintiff did not test the
horse for fertility until after the horse failed to breed all but
one mare in a season.  The tests showed the horse to be
infertile and the plaintiff sought rescission / rehibition of
the contract and return of the purchase price because the
horse was not suitable for breeding and the defendant knew
that the horse was purchased for breeding purposes.  The
court upheld the trial court's judgment for the defendant in
that the plaintiff failed to prove that the horse was infertile
on the date of sale.  Coleman v. Neel, 590 So.2d
1278 (La. Ct. App. 1991).
CRIMINAL LAW
CATTLE.  The defendant was convicted of 19 counts
of grand theft and 17 counts of misuse or alteration of a
brand for the theft of 19 cattle.  The defendant argued that
the 19 cattle were stolen and rebranded as part of one scheme
or intent.  The court held that the 19 counts of grand theft
should have been only one count where no evidence was
presented as to when each animal was stolen.  However, the
17 counts of misuse and altering a brand were upheld. State
v. Johnson, 478 N.W.2d 281 (S.D. 1991).
FEDERAL
AGRICULTURAL
PROGRAMS
BORROWER'S RIGHTS.  After the debtors
defaulted on their Farm Credit Bank loan, the debtors applied
for restructuring of their loan.  The debtors' restructuring
proposal was denied after the loan officer consulted with the
regional credit manager.  The restructuring proposal denial
was upheld by a credit review committee which included the
regional credit manager.  In defense of the foreclosure action
brought by the bank, the debtors argued that the
restructuring plan review was improper because 12 U.S.C. §
2202(a)(2) prohibited a loan officer involved in a denial of a
restructuring proposal from sitting on the credit review
committee reviewing the proposal.  The bank then
voluntarily formed a new committee which also denied the
restructuring proposal appeal.  The court held that the
formation of the new committee corrected any alleged error
in the first committee, that a dismissal of the foreclosure
action until after the new committee's decision was not
required, and that the new committee properly reviewed the
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restructuring proposal based on the circumstances in
existence when the restructuring proposal was made and not
when the committee met.  Farm Credit Bank o f
Spokane v. Fauth, 822 P.2d 650 (Mont. 1991).
A creditor with a mortgage against the debtors' farm
obtained a foreclosure judgment and purchased the farm at
the foreclosure sale for less than the amount owed.  The
debtors sought extinguishment of the deficiency amount
under the Agricultural Credit Act of 1987 because the Act
allowed the debtors to repurchase the farm under a right of
first refusal.  The court held that the Act did not provide the
debtors with a private right of action to enforce the Act.
Cupples Bros. v. Federal Land Bank of S t .
Louis, 951 F.2d 883 (8th Cir. 1991).
FAILED ACREAGE CREDIT. The plaintiffs
planted winter wheat on harvested soybean acres six days
after the latest normal planting date.  The wheat seed was
dropped from a plane and was not incorporated into the soil.
The local ASCS committee and subsequent appeals up to
DASCO denied the plaintiffs' failed acreage credit when the
wheat crop failed, based on the late planting, failure to
incorporate the seed and the farm's history of not growing
wheat for over seven years, when the last wheat crop also
failed.  The court upheld the ASCS rulings as based on
substantial evidence.  The court refused to consider affidavits
of local producers in that the evidence was not presented
during the administrative process.  The plaintiffs also
sought equitable estoppel of the ASCS in that a county
executive director assured the plaintiffs that the late planting
would not affect their failed acreage credit.  The court held
that ASCS was not equitably estopped in that the reliance
on the executive director's advice was unreasonable in that
the director did not have authority to make such  a decision.
Rivercrest v. U.S., 24 Cl. Ct. 454 (1991).
NATIONAL FORESTS .  The National Forest
Service (NFS) issued a regional guide for logging in the
Pacific Northwest to provide for the viability of the northern
spotted owl.  The Fish and Wildlife Service then placed the
northern spotted owl on its list of endangered species.  The
NFS argued that its duty to maintain a viable population of
owls ceased when the northern spotted owl became an
endangered species and that NFS guidelines needed only to
comply with the Endangered Species Act.  The court held
that the NFS regulations applied to animals on the
endangered species list.  Seattle Audubon Society v .
Evans, 952 F.2d 297 (9th Cir. 1991).
    PERISHABLE AGRIC. COMMODITIES ACT.
The plaintiffs were unpaid sellers of produce to the debtor
who had perfected their interests in the PACA trust.  The
debtor had assigned all accounts receivable to the defendants
who then loaned part of the proceeds back to the debtor.
The court held that the portion of the assignment proceeds
not loaned back to the debtor were subject to the PACA
trust.  In re  Fair, 134 B.R. 672 (Bankr. M . D .
Fla. 1991).
SETOFF .  The plaintiffs filed a challenge to the
FmHA's administrative offset regulations, including the new
ones promulgated after a successful court challenge to the
first set of regulations.  Moseanko v. Yeutter, 944 F.2d 418
(8th Cir. 1991).  The plaintiff here additionally argued that
the new regulations provided too much discretion to county
supervisors, but the court held that the regulations provided
sufficient guidance.  The plaintiffs also argued that the
provision for review of offsets made under the old
regulations was arbitrary and capricious because the reviews
would only produce the same result.  The court held that the
new regulations provided sufficient opportunity for
borrowers to challenge the offsets.  Allison v .
Madigan, 951 F.2d 869 (8th Cir. 1991).
FEDERAL ESTATE AND
GIFT TAX
CHARITABLE DEDUCTION.  The decedent's
predeceased spouse's will established a testamentary trust
which provided for a five year charitable lead trust if the
spouse died after the decedent.  If the spouse predeceased the
decedent, the decedent was to have a life interest in the trust
income, the power to require distribution of trust principal
and a testamentary power of appointment over trust corpus.
The decedent did not receive or appoint any trust principal
and the decedent's estate claimed a charitable deduction for
the five year charitable trust.  Although the court found the
spouse's will ambiguous as to when the five year term
started, either upon the death of the spouse or the death of
the decedent, the court ruled that the five year term started
upon the death of the decedent because the spouse's intent
was that the charity receive the benefits for five years.  Est .
of Hall v. Comm'r, T.C. Memo. 1992-56.
GROSS ESTATE.  The IRS ruled that the decedent's
gross estate included the fair market value of marijuana in an
airplane flown by the decedent and in which the decedent died
while attempting to smuggle the marijuana into the United
States.  The estate was not allowed a deduction for the
amount of marijuana confiscated by drug enforcement
officers.  Ltr. Rul. 9207004, Oct. 21, 1991.
** MARITAL DEDUCTION.  The decedent's will
bequeathed property in trust to the surviving spouse "equal
in value to the maximum allowable marital deduction as
finally determined for federal estate tax purposes."  The IRS
ruled that the will was not a formula clause and the
decedent's estate was entitled to an unlimited marital
deduction.  The will also bequeathed other property in trust
to the surviving spouse with only certain types of income
to be distributed to the spouse and other income to be
accumulated.  The IRS ruled that this property was not
eligible for the martial deduction as QTIP. Ltr. R u l .
9206001, Dec. 7, 1991.
In filing Form 706 for an estate, the executor claimed a
marital deduction for a trust eligible as QTIP and identified
the trust but otherwise failed to properly complete Schedule
M.  The executor filed an amended Schedule M which
properly made the election and filed for an extension of time
to make the QTIP election.  The IRS ruled that good cause
and intent to originally make the election was shown and
the extension was granted. Ltr. Rul. 9207002, Feb.
22, 1991; Ltr. Rul. 9207005, Oct. 21, 1991.
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SPECIAL USE VALUATION.  The decedent's
estate elected special use valuation of property passing to
the decedent's spouse and child in trust for life with the
remainder passing to the decedent's heirs.  The child did not
sign the recapture agreement.  The IRS ruled that the
election did not substantially comply with the requirements
and could not be perfected because the child's interest in the
property was not small. Ltr. Rul. 9207003, Jan. 7 ,
1991 .
STOCK REDEMPTION.  The decedent had
established a trust with the surviving spouse as life income
beneficiary and four children as remainder holders.  The trust
was split into three trusts with one trust having three of the
children as remainder holders and the surviving spouse
disclaiming the life income interest in the trust.  The trust
was funded with stock and the corporation redeemed all the
stock.  The IRS ruled that the disclaimer of the income
interest by the surviving spouse was a completed taxable
gift and that the redemption of stock was a complete
redemption under I.R.C. § 302(b)(3). Ltr. R u l .
9207023, Nov. 18, 1991.
TRANSFERS WITH RETAINED
INTERESTS.  The taxpayer transferred 140 shares of the
taxpayer's 975 shares of common stock to a trust for the
taxpayer's children.  The taxpayer was part of a minority of
management shareholders who agreed to vote their shares as
a block according to the majority vote of the black
shareholders.  The independent trustee's vote for the shares
was restricted by the voting agreement for the term of the
agreement.  Although the voting block could elect 36
percent of the corporation directors, the taxpayer's individual
holding amounted to the ability to elect only 16.9 percent of
the directors.  The IRS ruled that the transfer of stock to the
trust was not subject to I.R.C. § 2036(b) because the
taxpayer did not retain a right to vote the transferred stock.
Ltr. Rul. 9206026, Nov. 12, 1991.
TRANSFERS WITH RETAINED LIFE
ESTATE.  When the decedent was 82 years old, the
decedent and the remainder holder of a revocable trust
established by the decedent agreed to purchase a
condominium.  The remainder holder, a daughter of the
decedent, was also the trustee of the revocable trust and
borrowed her share of the purchase price, except for a $9,000
deposit, from the trust with interest only payments for five
years, a period longer than the actuarial life expectancy of
the decedent and longer than the actual remaining life of the
decedent.  The IRS ruled that, except for the $9,000 cash
contributed by the daughter, the entire value of the
condominium was included in the decedent's gross estate.
Ltr. Rul. 9206006, Oct. 24, 1991.
The taxpayers were three life income beneficiaries of a
trust established by a decedent.  The trustee, one of the
beneficiaries, had the power to distribute corpus to the other
beneficiaries or their children for reasonable support,
maintenance or college education.  The taxpayers split the
trust into three separate trusts.  The IRS ruled that because
the beneficiaries did not establish the trust, the resulting
trusts were not includible in the beneficiaries' gross estates
and the split of the trust did not subject the trusts to GSTT.
Ltr. Rul. 9206016, Nov. 7, 1991.
VALUATION.  The decedent owned an interest in a
family owned land trust which held six tracts of farm land
and two of nonfarm land, with various portions of the tracts
zoned agricultural, residential or industrial.  The IRS argued
that the highest and best use of the land was for residential
development and valued the land at $2.7 million.  The court
held that the economic situation in the area precluded much
use of the land for residential development and valued the
land as farm land, the highest and best use, with some
adjustment for the residential development potential of
portions of the land.  Est. of Feuchter v. Comm'r,
T.C. Memo. 1992-97.
FEDERAL INCOME
TAXATION
ALTERNATIVE MINIMUM TAX.  The taxpayers
had interest deductions, some of which were disallowed
because of the investment interest limitations of I.R.C. §
163 limiting interest to the amount of net investment
income, which did not include capital gains.  In figuring
their alternative minimum tax, the taxpayers argued that
I.R.C. § 55(e) allowed deduction of additional interest
because the limitation was based on qualified net investment
income, which included capital gains.  The court held that
the interest deductions allowed for alternative minimum tax
purposes was the limitation under Section 163.  Frist v .
U.S., 779 F. Supp. 77 (M.D. Tenn. 1991).
BAD DEBT.  A bad debt deduction was disallowed for
a loan made by the taxpayer to the taxpayer's brother where
the taxpayer provided no evidence of a note, repayment
terms or interest to be paid. Campbell v. Comm'r,
T.C. Memo. 1992-66.
EMPLOYEE EXPENSES .  The IRS has issued
rules under which the amount of ordinary and necessary
business expenses of an employee for lodging, meal and
travel expenses incurred while traveling away from home
will be deemed substantiated under Temp. Treas. Reg. §
1.274-5T when a payor provides a per diem allowance under
a reimbursement or other expense allowance arrangement for
such expenses.  The rules also provide an optional method
for employees and self-employed individuals to use in
computing the deductible costs of business meal and
incidental expenses paid or incurred while traveling away
from home.  These methods are voluntary and taxpayers
may still use actual allowable expenses if adequate records ar
maintained.  Rev. Proc. 92-17, I.R.B. 1992-8, 1 6 ,
superceding  Rev. Proc. 90-60, 1990-2 C.B. 651.
ENERGY INVESTMENT TAX CREDIT.  The
taxpayer operated a bone processing facility which processed
animal bones into gelatin bone.  The taxpayer argued that
the facility qualified as recycling equipment eligible for the
energy investment tax credit because the exclusion of animal
waste from the definition of recovery property in Treas.
Reg. § 1.48-9(g) was invalid.  The court held that the
regulation was invalid in that the exclusion of animal waste
was not authorized by the statute and the taxpayer's bone
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processing facility was eligible for the credit. Pepcol
Mfg. Co. v. Comm'r, 98 T.C. No. 11 (1992).
INVESTMENT TAX CREDIT.  The taxpayers
were noncorporate lessors of compressed gas cylinders under
a five year lease.  The taxpayers admitted that neither party
to the lease had any idea if or for how long the lease might
be extended and argued that all it had to show was that the
parties had no fixed intention to lease the cylinders for more
than one-half of the useful life of the cylinders.  The court
held that the parties had to show a fixed intention to lease
the cylinders for less than one-half of the useful life of the
cylinders and the admitted evidence showed that the parties
had no idea how long the cylinders would be leased.
Hauptli v. Comm'r, 951 F.2d 1193 (10th Cir .
1991) .
IRA'S.  The taxpayer was held to have gross income
from the amounts contributed to an IRA in excess of the
contribution limitation.  The taxpayer argued that the extra
amounts were merely amounts used to increase the rate of
return on the IRA.  The court held that such commingling
of funds with an IRA are prohibited. Nichola v .
Comm'r, T.C. Memo. 1992-195.
NET OPERATING LOSSES .  In 1986 the
taxpayer claimed net operating losses for 1985 which were
carried back to 1979, causing excess investment tax credit to
be carried forward to 1980.  The IRS argued that I.R.C. §
6511(a) prohibited a claim for a refund for 1980 after 1983.
The court held that I.R.C. § 6511(d)(2)(A) applied to net
operating losses and allowed a claim for refund within 40
months after the net operating losses accrued for any period
to which the net operating losses applied. The
Marshalltown Savings & Loan Ass'n v. U . S . ,
92-1 U.S. Tax Cas. (CCH) ¶ 50,100 (S.D. Iowa
1991) .
RENT.  The taxpayers, husband and wife, owned a farm
as tenants in common and the husband made payments to
the wife for rental of the wife's share of the property.  The
husband claimed the rent payments as a business deduction
in computing farm income.  However, the husband claimed
all mortgage interest payments on the farm as business
deductions and in one taxable year claimed all property taxes
on the farm as a business deduction.  The IRS disallowed
the rent deductions because the husband's history of
deductions did not demonstrate a consistent treatment of the
wife's share of the farm as a separate rental activity.  Ltr.
Rul. 9206008, Oct. 31, 1991.
RESPONSIBLE PERSON .  The taxpayer was the
sole shareholder, president and chief executive officer of a
corporation which withheld but failed to pay employee
withholding taxes.  The taxpayer admitted being a
"responsible person" but denied that the failure to pay the
withholding taxes was willful because the taxpayer
approached the IRS about what corporate assets were
available for a levy.  However, the IRS was unable to levy
against the corporate assets.  The court held that where the
taxpayer failed to pay the withholding taxes when the
taxpayer knew the taxes were due and yet paid other creditors
first, the taxpayer's failure to pay was willful and that the
subsequent cooperation with the IRS did not affect the
willfulness of the initial failure to pay the taxes.  Olsen v.
U.S., 952 F.2d 236 (8th Cir. 1991).
RETIREMENT PLANS .  In establishing a defined
benefit plan, the taxpayer, the plan's sole participant and
plan administrator, transferred to the plan promissory notes
purchased by the taxpayer from third parties at a discount.
The taxpayer argued that the contribution of non-cash assets
was not a prohibited transaction under I.R.C. § 4975(a)
because the transfer was made as an initial contribution and
not made during the operation of the plan.  The court held
that the prohibited transactions provision applied to all
phases of a plan and held that the transfer of the promissory
notes was a sale or exchange between a plan and a
disqualified person.  Wood v. Comm'r, 92-1 U . S .
Tax Cas. (CCH) ¶ 50,073 (4th Cir. 1992) ,
rev'g , 95 T.C. 364 (1990).
SAFE HARBOR INTEREST RATES
MARCH 1992
Annual Semi-annual Quarterly Monthly
Short-term
AFR 4.79 4.73 4.70 4.68
110% AFR 5.27 5.20 5.17 5.14
120% AFR 5.76 5.68 5.64 5.61
Mid-term
AFR 6.69 6.58 6.53 6.49
110% AFR 7.37 7.24 7.18 7.13
120% AFR 8.06 7.90 7.82 7.77
Long-term
AFR 7.61 7.47 7.40 7.36
110% AFR 8.39 8.22 8.14 8.08
120% AFR 9.16 8.96 8.86 8.80
S CORPORATIONS
MERGER.  The IRS ruled that the merger of two S
corporations in a "Type A" merger, I.R.C. § 368(a)(1)(A),
would not terminate the S corporation election of either
corporation and will not result in the acquiring corporation
being subject to the built-in gains tax for assets held by
either corporation on or before December 31, 1986. Ltr.
Rul. 9206011, Nov. 4, 1991.
RE-ELECTION.  In reliance on pre-1986 Tax Reform
Act law, the taxpayer S corporation terminated its S
corporation election on October 31, 1986.  On November
28, 1986, the IRS issued Rev. Rul. 86-141, 1986-2 C.B.
151 allowing corporation which terminated their S
corporation election prior to October 22, 1986, to re-elect S
corporation status by January 1, 1987 without consent from
the IRS.  The taxpayer applied for re-election but was denied
by the IRS because the election terminated after October 22,
1986.  The court held that the denial was an abuse of
discretion because the taxpayer fit the group of corporations
for which the exception was made. White Rubber Corp.
v. U.S., 92-1 U.S. Tax Cas. (CCH) ¶ 5 0 , 1 0 1
(N.D. Ohio 1991).
TAX LIENS.  The IRS filed a notice of tax lien
against the taxpayer in 1984 and 1986.  The defendant was
the taxpayer's brother and executor of their father's estate
which consisted of a bank account and personal property.
The defendant also administered the sale of the father's house
which was held as a life estate under a bequest from the
    Agricultural Law Digest                                                                                                                                                                                                                                                                           47
defendant's mother.  The defendant did not distribute any
property to the taxpayer because the taxpayer owed the
defendant money from a loan.  The court held that the tax
lien attached to the taxpayer's interest in the father and
mother's estates and the defendant was personally liable for
the taxpayer's share which was subject to the lien.  U . S .
v. Walker, 92-1 U.S. Tax Cas. (CCH) ¶ 5 0 , 0 6 5
(W.D. Ky. 1991).
INSURANCE
COVERAGE.  The plaintiff contracted with the
insured for the insured to construct grain bins and grain
conveyance system which were found to be negligently
constructed.  The plaintiff sought recovery from the
defendant insurance company for the costs of removing grain
from the constructed grain bins and losses from inability to
use grain stored in other bins serviced by the conveyance
system.  The court held that the insurance policy covered
not only the grain in the bins but also the costs of
removing the grain and the loss of the use of the grain in
the other bins.  Ellsworth-William Coop. v. United
Fire & Cas. Co., 478 N.W.2d 77 (Iowa C t .
App. 1991).
LABOR
ALIEN AGRICULTURAL LABORERS.  An
administrative law judge had ruled that the alien agricultural
employees had been discharged in retaliation for engaging in
protected concerted activities and had ordered the employer to
offer reinstatement and back pay.  The employer offered the
employees their reinstatement but when the employees
reported for work, the employer requested their
documentation that they were authorized to work in the
United States.  The employer argued that because the
employees could not produce such documentation, the
employer was not liable for the back pay because the
employer was prevented by the Migrant and Seasonal
Agricultural Worker Protection Act, 29 U.S.C. § 1816,
from hiring the employees.  The Agricultural Labor
Relations Board rejected the employer's argument, ruling
that the employer failed to provide sufficient evidence that
the employees were not authorized to work in the United
States, although the board admitted in a brief to the court
that no standard or method of proof was available.  The
court held that the burden of proof was on the employees to
demonstrate their authorization to work in the United States
because only the employees could obtain such information.
Phillip D. Bertelsen, Inc. v. ALRB, 3 Cal .
Rptr.2d 58 (Calif. Ct. App. 1992).
LANDLORD AND TENANT
TRESPASS .  The plaintiff leased 220 acres of farm
land by a one year lease from the land's former owner.  The
land was sold to the defendant during the lease and after the
plaintiff had planted a crop of winter wheat.  After the lease
had expired but while the plaintiff still farmed the land,
employees of the defendant drove over the plaintiff's wheat
in one field, claiming that they could drive anywhere they
wanted on the land.  Three months after the lease had expired
the parties entered into a new lease for 60 acres of the land,
with the defendant agreeing to compensate for any damages
caused, retroactive to the end of the previous lease.
Additional damage to the original lease acres was done by
employees of the defendant making surveys.  The plaintiff
sued the defendant for trespass and was awarded actual and
punitive damages at a jury trial.  The court held that
although the first lease contained a provision allowing the
landlord to enter the premisses for any purpose, the
provision was to be read to include only "reasonable"
purposes, not including the damaging of the tenant's crop.
The court held that because the 60 acre lease had a provision
covering damages to the land by the landlord, no action in
trespass could be claimed.  The court also held that because
the damages to the remaining acres under the first lease did
not occur on all of the acres, the trespass action would be
limited to the acres entered onto by the landlord.  The court
upheld the award of punitive damages based on the landlord's
attitude expressed by claiming that the the employees could
drive where they wanted.  Davis v. Jefferson Savings
& Loan Ass'n, 820 S.W.2d 549 (Mo. Ct. App.
1991) .
PRODUCTS LIABILITY
CORN PICKER.  The plaintiff was injured while
trying to unclog a corn husking bed manufactured by one
defendant and installed by another defendant.  The corn
picker was purchased from a third party.  The court upheld
the trial court's refusal to submit the issues of strict liability
and breach of implied warranties against the installer because
the installer did not sell the corn picker.  The court also
upheld exclusion of expert testimony as to the installer's
failure to warn about the hazards of the corn picker because
the installer did not sell the picker.  The court remanded the
case for new trial on the issue of the manufacturer's liability
for enhanced injury due to the failure of the corn picker head
to have an emergency shut-off accessible to the plaintiff
when caught in the head's rollers.  The court noted that the
inability of the plaintiff to quantify the amount of enhanced
injury did not bar recovery. Hillrichs v. Avco Corp. ,
478 N.W.2d 70 (Iowa 1991).
SECURED
TRANSACTIONS
AUCTIONEERS.  The plaintiff placed some cows in
the possession of a third party who sold the cows through
the defendant auctioneer without the permission of the
plaintiff.  The defendant had no knowledge of the plaintiff's
interest in the cows.  The court held that the auctioneer was
not liable for the loss to the plaintiff, under the statutory
rule that "When one of two innocent persons must suffer by
the act of a third person, he who put it in the power of the
third person to inflict the injury shall bear the loss." Ga.
Code § 23-1-14.  Benton v. Duvall Livestock
Marketing, Inc., 411 S.E.2d 307 (Ga. Ct. App.
1991) .
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LANDLORD'S LIEN.  The debtor cash leased farm
land from the owner who filed a landlord's lien two days
before the rent was due but after several other liens against
the debtor's potato crop were perfected.  The lien was
properly filed except that the lien misspelled the debtor's
name, Esparza, as Esparsa.  The court held that the filing
was sufficient to perfect the lien.  Although the court
acknowledged that under former Wash. Code § 60.11.050(4)
priority security interests were subordinate to properly filed
landlord liens, the court held that the landlord's lien had
priority only as to liens filed after the landlord's lien was
filed.  In re  Esparza, 821 P.2d 1216 (Wash.
1992) .
REPOSSESSION .  After the debtors defaulted on
some secured loans, the secured creditors repossessed the
farm equipment collateral by cutting a chain on a locked
fence to the debtors' property while the debtors were out of
state.  The debtors sought an injunction to prevent the
creditors from selling the repossessed property, arguing that
the repossession method violated Mont. Code § 30-9-503
because the repossession was accomplished by a breach of
the peace.  The court held that the cutting of the chain and
entering the property without the debtors' consent was a
breach of the peace.  One creditor sought to avoid the
injunction by claiming that the other creditor cut the chain
and the first creditor merely entered the already open gate.
The court held that the creditors acted in concert to repossess
their respective collateral and would both be held
responsible for the breach of the peace.  Martin v. Dorn
Equipment Co., Inc., 821 P.2d 1025 (Mont.
1991) .
CITATION UPDATES
Dewsnup v. Timm, 112 S.Ct. 773 (1992)
(avoidance of lien in bankruptcy), see p. 26 supra.
Hauptli v. Comm'r, 951 F.2d 1193 (10th
Cir. 1991), aff'g , T.C. Memo. 1991-72, on rem
from 902 F.2d 1505 (10th Cir. 1989) (investment
tax credit) see p. 21 supra.
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